ic: The Michigan House Judiciary Comimittee

From: Cyntnia Gray, Director, Center “or Judicial Ethics,
American Judicature Society

Date: June 13, 2007

Re: <udicia: disqualification and discipline

Grounds for judicial disqualification

With five exceptions, aii states have rules for when judicial disqualification or
recusal is required in their codes of iucicial code; therefc e, because the code
applies to the justices of the state’s supreme court, the grounds for
disqualificatior. ¢f the justices are established by *he code of judicial conduct.
{(Most states aiso have additional ruies or statutes that may apply.) The grounds
in the state codes z e very similar to those in the ABA modeai code of judicial
conduct. :

The five exceptions are Louisiana, Texas, Montana, California, and Michigan, but
in Texas, Montana, ard California the grounds are prescribed elsewhere than in
the cede of ‘udicial corduct.

The _ouisiana cede of judicial conduct provides that a judge “shouid disqualify
himself or herself in a proceeding in which the jucige’s imoartiality might
reasonably be questioned and shall disqualify himself or nerseifin a proceeding
in which disqualificaticn is required by law or applicable Suprere Court rule.”
The specific grounds are established in the Louisiana rules of criminal procedure
and rules of civil procecure, which apply to “a judge of any court, trial or
appeilate.”

Rule 18b of the Texas Rules of Civil Procedure establist=s rules for
disqualificat'or and recusal, and Rule 16 of Texas Ruigs of Appeliate Procedure
provides that “the grounds for recusa’ of an appellate sc. 1t justice or judge are
the same =z¢ those previded in the Rules of Civil Pocedura” The grounds for
disqualificaton in Mcriana are established in the IMontara Rules of Court, which
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identify the actions in which "any justice, judge, iustice ¢ the peace, municipai
court judge or city court judge must rot sit or act.”

The California code of judicial ethics provides that “a juc ce shall disqualify
himself or herself ir any proceeding in which disqualification is required by iaw.”
The Caiifornia Code of Civil Procediire established the grounds for
disqualificat:on, but e code of civil procedure dees not apply to appeilate
udges. Trerefore, *hare was a gap in the reguiations th=t left appellate judges in
California with no disqualification rules. Several years a0, however, the
California Supreme Courl realzed the gap existed and, zfter a arief time for
study, emended the code of judicial ethics to create a provision addressing
specificaily whan appeate judges are required to discus ify, which are similar to
the rules for trist judges. A cony of the rules Yor Catifernia appellate judges is
attached.

Apparently, the gap that existed in California also 2xists in Michigan, but the
Michigan Supreme Court has <10t fa<en any action. Thst leaves the justices of
the Michigan Supreme Court as the orly judges in the country who do not have
rules that establish grounds for disqualification. Even the ustices on the United
States Supreme Court zre govarned by such rules. Aithough the nine justices
are not bound by the Code of Conduct for U.8. Judges, tmey ara covered by the
federal statute (28 1J.8.C. § 455) that provides “any justice, judge, or magistrate
judge of the United Stafes shall discualify himself 'n any nroceeding in which his
impartiaiity might reasconably ta questioned” and aiso sets forth specific
circumsiances that require a judge to disqualify hiimsef <r herself.

Proceduras for ¢.saualification

Altaough | havs not reviewed every state’s rules of appel zte procedure, my
research sc far indicates that very few states have specific rules that address
how a party shouid raise the issue ¢f disqualification of & supreme court or
appellate caurt just.es A copy o7 the provisions from scrme of the states is
attached.

Discipline proceedirgs for stipreme court justices

in ali but thiee states, the final decision in judicial discip:ine proceedings {at least
absent an agreed cisposition) is made by the staie suprz—a court, either acting
on a recommendation of the j.dicial conduct comriission or reviewing a
comimission decision at the juddge’s =equest. Thus, in 47 states, if a supreme
court justice is the sibject of a disciplinary proceading, tha matter would come
before that 'usiice’s cclieagues for raview. (The thres exaeotions are (llinois,
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Oklahoma, and Texes. which have bifuicated proceecing s for discipline cases
involving a'l types of judges. ir. which the final authority s ir a body other than
the state supremea cour.)

Thersfore, several staias have provsions that craa‘e a substitute supreme court
when there s a fint'ng of misconduct by a suprerre coust lustice. Usually, the
memrbers of the substiute supreme court are chosen by ot of seniority from
court of apreals judges. A copy of the special provisions from those states are
aitached. Zven absertan excress rule, wher a state supreme court justice is
the subject of discipline groceedings, the other merbears of the supreme court
may Jdisgualify thermse’ves from the review of discipling zroceedings involving a
colleague, anc the casz is heard Dy substitute justices. Sse, e.g., In the Matter
of Starcher, 561 §.%.2¢ 772 (West Virginia 1888) .the justices of the Supreme
Couit of Apoeals “havng deemed themselves disqualified” from hearing a
recommancation for tha discipline of a member of the ccurt, the Chief Justice
designated two serior siatus iudges and three judzes as aciing justices).

()



Calizornia Code of Judicial Bthic
Canon 3E

w

{3) An appelliate justice shall disqualify himself or hersa2if in exv proceeding if for any
reason: (1) the justice believes his or her recusal would further “he interest of justice; or
(ii) tre justice substantiaily doubts his cr her capacity w0 be impartial; or {iii) the
circumstances are such t2at a reasonable person aware of rhe Tzots weuld doubt the
justice’s ability to be imrartial. Disqualification is required in the following instances:

{z2) Tke appellate "ustice has appeared or otherwise served as a lawyer in the
pending matter, or has arpeared or served as a lawyer ia any ctier matter involving any
of the same parties if thet other matter related to the sarme contested issues of fact and law
as the present matter.

(b) Within the last two years. (i) a party to the proceeding. or an officer, director
or trustee thereof, either was a client of the justice when the justice was engaged in the
private practice of law ¢r was a ciient of a lawyer with whom the justice was associated
in the private practice of 'aw: or (ii) a lawyer in the proceeding was associated with the
justice in the private practice of law.

(c) The eppellate “ustice represented a public officer or entity and personally
advised or in any way represented such officer or entity concerning the factual or legal
issues in the present proceeding i which the public officer or entity row appears.

(d) Tre appeliate justice cr his spouse, or a mino- child residing in the household,
has a financizl interest o7 s a fiduciary who has a financial ‘n‘cest in the proceeding, or
is & director. advisory. or other active participant in the affairs of a party. A financial
interest 1s detined as ownership of more than a 1 percent legal or equitable interest in a
party, or a legal or equitable interest in a party of a fair market value exceeding one
thousand five hundred do’lars. Ownership in a mutual or comimon investment fund that
hoids securities does not itseif constitute a financial interest; holding office in an
educational, religious. charitable, fretemal or civic crgarization dces not confer a
financial interest in the organization’s securities; and & proprictary interest of a
policvholder in a mutual insurance company or mutual savings association or similar
interest is not a Inancial interest uniess the outcome of the proceeding could substantially
affect the value of the inerest. A tustice shall make reasonable efforts to keep informed
about his or ker personal and fiduciary interests and these of his or her spouse and of
minor children living in the household.

(2) Tlke justice or his or her spouse, or a persen within the third degree of
relationship o either of them, or tae spouse thereof] is a party oy an o7ficer, director or
trustee of a partv to the rroceeding, or e lawver or spouse 07 e ‘awyer in the proceeding is
the spouse, former spouse, child, sibling, or parent of the justice or of the justice’s
spouse. or siuch a person is associated in the private practice of law with a lawyer in the
proceeding.

f) The justice (i} served as the judge before whom the nroceeding was tried or
hezrd in the lower court. 7ii) has & perscnal knowledge of disputed evidentiary facts
concerning <le procescing, or /iii} has e personal bias cr prejucice coicerning a party or a
perty’s lawyer. The “usvice’s spouse or a person within the third degrze of relationship to
the justice or his or her spouse. or the person’s spouse, was a witness in the proceeding.



(g) A temporery or permanent physical impairirent eders the judge unable
properly to perceive the zvidence or conduct the proceecings.



Mississipo. Rules of Appeilete Procedure
RULE 48C. ZSCQUALIFICATICGN OF JUSTICES OR JUDGES OF THE
APPELLATE COUETS

{a) Disqualification of Justices and Judges of the Supreme Court or Court of Appeals.

{1) Any party may move Tor the recusal cf a justice of the Supreme Court or a judge of the
Court of Appeals if it aprears that the justice or judge's impart’zlity might be questioned
by a reasonable person knowing all the circumstances, or for other grounds provided in
the Code of Judicial Corduct or otherwise as provided by law. A morion seeking recusal
shall be filed with an affidavit of the party cr, if the party is represented, by the party’s
attorney setting forth the factual basis underlying the asserted grounds for recusal and
declaring that the motion is filed in good faith and that the affiant truly believes the facts
underlying the grounds stated to be true.

(ii) Any suck motion for recusal shall be filed no later than 3¢ days following the
notification by the clerk of the court that a case has been assigred to either appellate
court, or, in the case of @ motion or petition which is nct filed +vithin a proceeding
initiated by a nctice of appeal or where the facts upon which the motion is based could
not reasonably have been known to the filing party within such time, it shall be filed
within 30 days after the filing party could reasonably discover the facts underlying the
grounds asserted.

{iii} Motions for recusal shall be decided in the first instancs b+ the justice or judge who
is the subject of the motion. The remainder of the court on wiv ch such justice or judge
serves shall. prior to the order being entered, be informad of & cecision of a justice to
deny recusal. and such decision shall be subject to review by ke entire court upon motion
for reconsideration filed within 14 days following the issuance of an order denying
recusal.
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Nevads Riiles of Apreliate Procadure
RULE 35. DiSQUALIFICATION OF JUSTICES

(a) Motions and Charges ~e Disqualification; Timeliness of Filing; Burden of Proof:
Certificate of Attorney. Any ground for disqualification or recusal of a supreme court
justice that is not raised ir a timely marner through the filing of 2 formal motion or
cherge shall e deemsd “vaived. ’n cases or proceedings beforz the Supreme Court of
Nevada, motions and charges seexing the disqualification or recusal of a justice must not
be based on any ground tha: the moving party has theretofore cmitted to raise formally as
soon as possible after receiving ether actual or constructive notice thereof. In no event
will the suprere court dzem timely any motion or charge seekinig the disqualification or
recusal of a justice who 1as heard argument upon, or ctherwisz considered, any contested
matter in the cause, except as to grounds based on fraud or like iilegal conduct of which
the challenging party had no notice until after the contested matter wes considered.

The motion or charge. the supporting affidavits, and the supporting brief of legal points
and authoritics, must not claim or suggest ostensible facts that are neither established by
proper averments in the supporting affidavits nor by the record of the case. Any and all
assertions of fact that are not documented by proper sworn avements in the affidavits, as
provided herzin, must be supperted by ciations to the specific wage and line where
support appears in the record of the case.

The raotion or charge must conta:n the certificate of the attornev, as an officer of the
court, reciting specificaliy under oath that the attornev 1as reed the motion or charge and
supporting documents, that they all are in the form required by this rule, that based on
personal investigation the attorney believes all grounds asserted to be legally valid and all
supporting factual allegations to be true, and that the motion is made in good faith and
not for purpeses of delax or for other improper motive.

{b) Form of Motions anc Charges; Supporting Affidavits. A motion or charge seeking
disqualification or recusal of a justice must be in writing, mus set forth each ground for
disqualification separately and with particularity, and for each ground must be supported,
as to every fact alleged, oy affidavit made upon personal knovledge by a person or
persons affirroatively shown competent to testify. Supporting affidavits must set forth
only such facts as weuld be admissible in evidence, and, as tc all incidents or occurrences
alleged, mus establish t'meliness by stzting specifical’v the i 25 and circumstances
under whick ‘t is claimed that the sare were discovered. Statements not in this form must
not bz filed. The burder of properly sucporting with particular-ty both the timeliness of
the motion or charge. and the grounds tierefor, is upon the party who tenders the motion
or charge.

{c) Legal Authorities. Al motiors and charges seeking disquaification or recusal of a
justice must e accompanied by e brief of legal points and euthorities, setting forth
specifically end under serarate headings the legal basis for zach ground alleged in the
motion oz chargs. Feilurs to present substantial legal awhozity for any ground is a basis
for summary denial of the motior or charge, and is a wiliful viclation of this rule.



(d) Personal Service Upon Opposing Coursel; Response; Rep'~ Allowed Only With
Leave of Court. The mction or charge, and all supperting dociments, must be personaily
served upon counsel for all adverse parties at least one (1) fuli “udicial day before being
tendered to e clerk of this court for filing, and urnless stherwise ordered all adverse
parties will have ten {10} deys frcm the date on which & motion or charge has been filed
in which to file opposition. including answering points and av‘horities and affidavits. A
reply to the oppositicn rrust not be tendered to the clerk for filing without leave of court
first granted upen applicztion to the chief justice or other justice next senior in
cornrission against whem the mction or charge is not directed, after three (3) days’
notice in writing to al! irterested varties. A motion or charge or disqualification or
recusal will be cecided, without further written submissions from the parties, upon the
filing of the imotion cr charge, and the cpposition, together with any reply that has been
authcrized. Serial moticns or cherges, whether entitied as seperate challenges, or as
supplements. or entitiad in any other way, must not be filed. and will not be entertained.
Telefax comraunications must not be employed to expard upen authcrized submissions
o1 in any way tc avoid the limitations stated herein.

The challenged justice rey tender a response to the mct'on or charge, either in writing,
or orally at any hearing that may ve ordsred by the coust.

{e) Sancuons for Abuse or Failure to Comply With Ruls. For any violation of this rule,
or for the filing of any wation or charge or supporting documsants found to be tendered
for purposes of delay, lacking diligence or lacking gocd faith in any particular, the court
may .mpose appropriate sanctions, ircluding awards of costs, atornevs’ fees, and
darnages to any person iniured, delayed cr inconvenienced by the motion or charge. If the
supreme court determines that any abuse or misconduct has occurred warranting
professional sanctions bevond monetary awards, the court mav convene a hearing for the
purpose of determining the same or, in its discretion, may aspeint a master to conduct a
heering in its stead and to mske reccmmerdations as to the sanctions to be imposed.

Any true and reievan® statement properly made in presenting 2 motion or charge as
provided by this rule is privilegec. There is no privilege to present defamatory matter in
a morior: or charge, or ir supporting documents, that is untrae or that is contained in any
paper filed without uthorization under this rule.

Added: effective Mav 25, 1990."



RULES OF THE SUPREME COURT OF THE STAE OF NEW
HAMPSHIRE

Ruie 21 A. Motions for Eecusal.

A motion fot recusal shall: (1) be made in writing, (2) state clearly and concisely in
separatey numbered paragraphs each ground relied uipon as a basis for recusal together
with the facts ai'eged in support thereof and, if appliczble, citztions to any pertinent
provision of Supreme Court Rule 38, The Code of Judicial Conduct, (3) contain a
verification by affidavit of any facts upon which the motion is zrounded, unless the facts
are apparent from the record or from the papers on file n the case, or are agreed to and
stated in a writing signed by the parties or their attornevs, (4) except for good cause
shown, be filed with he court by the appealing party with the rotice of appeal or by
anotker party within twenty (20) days of the filing of the appeal, and (5) certify the date
or daves when the movant first became aware of the facts set forth in the motion.

Excent for good cause shown, failure to file a timely mation for recusal shall be deemed a
waiver of the movant's right to request recusal.

The Court's raling thereon shall issue promptly and be supported by findings of fact with
respect to the allegations contained in the moticn.



Oregon Rules of Appellate Procedure
Ruie 8.30 DISQUALIFICATICON OF JUDGE

{1) If a party or counsel Tor a party discovers that a sitting Cozrt of Appeals or Supreme

Court juage parvicipatec in the case in the proceedings being ansealed or reviewed, the
Juage par I 2 8

party or counsel shail rctify the Administrator by .etrer of the ‘udge’s participation as

soon as poss: ble after discovering the judge’s participation.

(2) Tae duty of a party or counse] to notify the Administrator o7 a sitting appellate
judge’s previous participation :n the zroceeding inciuces, i post-conviction relief and
habeas corpus cases, the tnderlyiag criminal proceeding. '

{3) (a) In adcition to the notice required by subsecticn (1) of this rule, a party or attorney
for a party in a case before the Supreme Court or Court of Appeals may move to
disqualify a judge of the Supreme Court or Court of Appeals for one or more of the
grounds specified in ORS 14.210, or upon the ground that the judge’s participation in the
case would violate the Cregon Code of Judicial Conduct. The motion shail be filed as
soon as practicable after the party or attorney learns of he ground for disqualification.
(b) (i) The Administrator shall forward a copy of the motion tc the judge against whom
the motion is directed without waiting for an answer to the mction. The judge may grant
the motion with or witheut an answer having been filed. If the judge does not believe
that tae motion is well tzken, the judge shall refer the moticn to the presiding judge for
decision. The judge’s referral meyv be accompanied by anv wriiten response the judge
may ‘wish tc make. Ifthe judge accompanies the referral with wwritten response, the judge
shall provide the parties with a copy of the written comments. The presiding judge may
rule ¢n the motion or may refer the motion to the full court for & decision.

{ii) In the Court of Appealis. “presiding judge” means the Chief Judge, unless the

motion to disqualify is directed at the Chief Judge, ir. which case “presiding judge”
means the next senior judge available to rule on the motion. In the Supreme Court,
“presiding judge” means the Chief Justice, unless the motion to disqualify is directed at
the Chief Justice, in which case “oresiding judge” meens the next senior judge available
to rule on the motion.

[
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Texas Rules of Appei’ate Procedure
RULE 16. DISQUALIFICATION OR RECUSAL OF APPELLATE
JUDGES

16.1 Grounds for Disquaiification. The grounds for disqualificztion of an appellate court
justice or judgze are determined by the Constitution and laws of Texas.

16.2 ‘Srounds for Recusel. The grousds for recusa’ of a1 apoeiiate court justice or judge
are the same as those provided in the Ruies of Civil Precedure. in addition, a justice or
judge must recuse in a proceeding :f it presents a mater-al issue which the justice or judge
participated ia ceciding ~hile serving on another coust in which the proceeding was
pending.

16.2 Procedure for Recusal.

{a) Motion. A party may file a motion to recuse a justice or judge before whom the case
is pending. The motion must be filed promptly after th= party has reason to believe that
the justice or judge should not participate in deciding the case.

{(b) Decision. Before any further proceeding in the case, the challenged justice or judge
must either remove himzelf cr heself from all participetion in “he case or certify the
matter to the 2ntire court, which will decide the motion by & majority of the remaining
judges sitting en banc. The challenged justice or ;udge raust not sit with the remainder of
the court to consider the mction as t¢ him or her.

{c) Appeal. An order of recusal is not reviewable, but the derial of a recusal motion is
reviewable.
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Special ruiss for cases involving supreme court juszices

Alaska Rules of Appzllate Proczdure

Rule 406. Review of Proceedings of Commission on Judicial Conduct.

{f) When the proceedings involve a supreme court justize. no justice may participate in
the review, and the chief justice skall appoint a panel from among the court of appeals
and superior court judges as justices pro tempore to review the proceedings. If the
proceedings invoive the chief jusrice, the justice having the longest tenure on the supreme
court who has not participated in the proceedings shall appeint the panel.

Arkansas. Constitution, Amendment 66(c)
In any hearing involving a Supreme Court justice, all Supreme Court justices shall
be disqualified from participation.

Cali‘ornia, Constitution, Article 6, § 18(f)

A determination by the Commission on Judicial Performance <0 admonish or censure a
Jjudge or former judge of the Suprerre Court or remove or retire a judge of the Supreme
Cour shali be reviewed ov a tribunal of 7 court of appeal judges selected by lot.

Flor:da Constitution Article 5, § 12

§ 12. Disciplire; removal and retiremens

{e) Notwithswanding any <f the foregeing provisions ¢f this sec‘ion, if the person who is
the subject of proceedings by the judicial qualifications commission is a justice of the
supreme court of Floride all justices of such court automatically shall be disqualified to
sit as justices of such court with respect to all proceedings therein corcerning such person
and the supreme court fcr such purposes shall be composed of 1 panei consisting of the
sever: chief judges of the judicial circuits of the state of Florida most senior in tenure of
judic:al office as circuit “udge.  For purposes of determining seniority of such circuit
judges in the event there e judges of equal tenure in judicial s fice as circuit judge the
judge or judges from the lower numkered circuit or circuits shail be dzemed senior. In
the event any such chief circui judge is under investigetion by the judicial qualifications
COMraiss:on or is otherwise disqualified or unable to sevve on the panai, the next most
sepior chief circuit judge or judges shall serve in place >f such disqualified or disabled
chief circuit ~udge.

Georgia Judicial Quelifications Commission Rule 24
RULZ 24 CONMPLAINT AGADNST A MEMBER OF THE S_UPREME COURT



A complaint agzinst a member of the Supreme Court stall procesc in the same manner as
a complain: against any other judge except:

() If the Comimission recommends a senction and the 1espendant corsents to the
sapction, the Commissicn shall irapose the sanction ard there <1211 be no appeal or
further review by the Court.

{b) If the Commission recommends = sanction and the respondsn* objects to the sanction,
the Commission shall proceed in the manner outlined ‘n Rule 4. However, all current
memers of tae Court shall be automatically disqualifiec and a substisute Court
consisting of the current Chairperson and the six (6) irimedias: past Chairpersons of the
Council of Superior Court Judges shall be

impaneled o decide the matter in lieu of the sitting members o7 the Supreme Coust.

If anv such Chairperson shall be disqualified or otherv/se fails or refuses to serve, the
next preceding Chairperson of the Council shall serve s a member of the substitute
Court.

Hawaii Supreme Court Rules, Ruje 8

RULZ 8. Judicial discipiine.

8.11 Charge against supreme court justice.

Any charge filed against z member of the supreme court shail be heard and submitted to
the court in the same manner as charges concerning other judges, except that the member
being charged shall be automatically disqualified. A penel of &t least three justices shall
hear the matter. In the event that there are less than three justices remaining on the court,
the chief justice or the most senior

associate justice remaining on the court shall appoint a judge of the irtermediate

court of appeals, a circuit court judge, a retired justice of the supreme court, or any
combination thereof to sit in the matter.

Indiana, Rules for Admission to the Bar and the Discinline of Attorneys,
Rule 25 VIIII F (4)

In the event tae notice filed under Rule VIIIF(1) is directed toward a member of the
Supreme Court, the provisions of this paragraph shall aopiy.

{a) At the tirne the notice is filed, all Justices of the Surrems C curt, except the Chief
Justice, shal! recuse ther:selves from the proceedings. Should the Chief Justice, for any
reason, be unable to pariicipete ir such proceedings, the mest senior member of the
Supreme Court, not ctherwise disqualified, shall continue to serve. The Chief Justice or
the member of tae Supreme Court continuing to serve vnder th's provision shall be the
presiding member of the Supreme Court for all proceeciags relating to the notice.

{b) Tae vacancies on the Supreme Court created by the hove rrocedure shall be filied
for the limited purpose cf the judiciel disciplinary proceedings 5y memnbers of the Indiana
Cour: of Appeals choser pursuant te this provision. Six Judges of the Court of Appeals
shell e randomly select=d by the Clerk of the Supreme Court and Court of Appeals.
Advisement of the members of the Court of Appeals selected under this procedure shall



be given to the Comrissicn ard the Tudicial officer. Within s=+en days after advisement
of the selection s issued, the Commission shall strike cne judge selected and within
sever: days after the judge is stricken by the Commissicn, the ‘udicial officer shall strike
one judge. .7 the Commission or the judiciel officer fzils to sit= ke a judge under this
procedure, the Clerk of the Supreme Ccurt shall strike at randcm in their stead.

{c) In the event ail members of the Supreme Court are unab'e o participate in a judicial
disciplinary proceeding, tae Clerk of the Supreme Couat and  surt of Appeals shall
randemly select sever members of the Indiana Court of Apneais to serve in such
proceedings and each side shall swike one judge under the procedure set forth in Rule
VEIF(4)(b) zhove.

Minnesota, Rules of Board ¢n Judicial Standards, Rule 13(H)

When any Formal Comglaint has been filed against a rember of the Supreme Court, the
review under Ruie 13 shail be heard and submitted to a pansl consisting of the Chief
Judge of the Court of Apneals or desigree and six others chosen at random from among
the judges of the Court of Appeals by the Chief Judge or designee.

Mississipo., Constitution, Article 6, §177A

A recommendation of the commission on judicial perfcrmance for the censure, removal
or retirement of a justice of the supreme court shall be determizzzed by a tribunal of seven
{7) judges selected by lot from a list consisting of all the circuit and chancery judges at a
public drawing by the secretary of state. The vote of the tribural to censure, remove or
retire & justice of the suprame court shail be by secret ballot and only upon two-thirds (
2/3 ) vote of the tribunal. ‘

Massachusetts General Laws 211C § 9

§ 9. Charges against supreme judicial court member

The chizf justice and the six most senior justices of the appea’s court other than the chief
justice shali serve in “he place of the supreme judicial court when charges are brought
against & meraber of the supreme judicial court.

North Carglica General Statutes, § 7A-378

§ 7A-37X. Censure, suspension, cr removal of justice o7 Suprerme Court.

{@) The recommendation of the Judicial Standards Corrmissicn for censure, suspension,
or reraoval of any justice of the Supreme Court for anv grounds provided by G.S. 7A-376
shall 5e mads tc, and the ~ecord filed with, the Court of Apoezls, which shall heve and
shall proceec under the same authority Zor censure, suspension. or reraoval of any justice
as is granted 0 ‘he Supreme Cowt under G.S. 7A-376 and G.5. 7A-377(a) for censure,
suspension, or removal of any judge.

{b) Tae proceeding saall be heard by a penel of the Court of Axpeals consisting of the
Chief Judge. who shzil te the presiding judge of the pan2i, anc six other judges, the

14



senior in service, exciuding the judge who is chairmen of the Commission. For good
cause, a jucze may be excused by a majority of the panzl. If -2 Chief Judge is excused,
the presiding judge shall b2 designated >v a majority ¢f the parel. The vacancy created
by an excused judge shell be filled by the judge of the court whao is next senior in service.
{1979, c. 486. 5. 1, 200€6-187.s. 11.)

Ohig, Supreme Cour: Rules for the Government of the Fudiciary, Rule 2

All complairs and grievances alleging misconduct of the Chief Justice or a Justice of the
Supreme Couzt, or al’eging thet the Chizf Justice or a Justice 27 the Sipreme Court is
unable to discharge the cuties of iudicial office by virtte of a mental or physical
disability, shall e filed with Disciplinary Counsel. Disciplinerv Counsel promptly shall
forward any coraplaints or grievances to the Chief Justice of the Courts of Appeals
elected pursuant to section 2501.02 cf the Revised Code.

The Chief Justice of the Courts of Appeals promptly shall forward a copy of the
comglaint or grievance to the Chief Justice or Justice of the Susreme Court for response
within fourtzen days. Upon receip: of the response, or if no resaonse is made, the Chief
Justice of the Courts of Appeals shall appoint a pane! of three presiding judges of the
Courts of Appeals to review the complzaint or grievance anc response.

The panel shall promptly “eview the complaint or grievance and response to
determizne if there is sufficient cause te warrant further investization or if the matter
should be dismissed. If the parel determines that suffic’ent caise for “urther investigation
exists, it shall inform the Chief Justice of the Courts o Appee s who shall appoint a
special investigator to conduct further investigation as inay be apopropriate. The special
investigator shail be an at:orney edmitted to practice in Ohio and shall not be an
employee or appointee cf the Surreme Court or have any interest in a pending case
befors the Supreme Court while serving as the special investizetor. Tae special
investigator sha.l have the pewer o issue subpoenas and to cause testimony to be taken
under oath. Upon compiztion of the investigation, the soecial imvestigator either shali
report to the Chief Justice of the Courts of Appeals that the matter should be dismissed or
prepzre and file a formal complaint with the Chief Jusice of the Courts of Appeals in the
narue of the special investigator as relator. The Chief Justice or the Courts of Appeals
shall convene the pare! described in Section 4 of this rule tha’ shall hear and decide the
complaint.

The special investigator shall be paid expenses and reasonable compensation,
upon approvil by the Chief Justice of the Courts of Appesals, Trom the Attorney
Registration Fund. The Chief Justice of the Courts of Appeals may acthorize a special
investigator to employ coursal or suppor: staff as mav e nacuszry to assist in the
proceedings :nc any subsequent apreals, end may authorize pzyment of fees,
corapensation, end expenses from the Fund.

iUnless the justice against whom the grievance bas been filed agrees otherwise, the
matter shal: ramain privese unless and vntil a formal comnpiairt is filed in the name of the
special investigator as relater.

-

Pennsvivania Constitition Article 3, § 18
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§ 18. Suspension, rerioval, discipline and other sanctioss

{c) Dzcisions of the court shzll be subject te review zs follows:

{1) A justice. judge or ‘ustice of tae peace shall have th: right to appeal a final adverse
order of discipline of the court. A judge or justice of the peace shall have the right to
appeal to the Supreme Court in a menner consistent with rules adopted by the Supreme
Courr; a justice shall have the right to appeal to a special wribunzl composed of seven
Jjudges, other than senior judges, chcsen by lot from the iudzes of the Superior Court and
Commonwealth Court who do not sit on the Court of Judicial Discipline or the board. in a
manr.er consistent with rules adopted by the Supreme Cour. The special tribunal shall
hear and decide the appeal in the sarne manner in which the Supreme Court would hear
and decide ar appeal 7rom an order of the court.

Rhode Islaxd, §8-16-7(b)

Whenever the Coramission shall recommend the removal of a justice of the
Supreme Court Fom office and the recommendation hes been approved after compliance
has bzen hed with the provisions of § 8-16-6 providing for a review of recommendations
by the Supreme Court, that court shall thereupon trarsmit its fi1dings and
recommendation to the speaker of the house of regresentatives recommending therein the
initiation of proceedings for the removal of the justice of the Supreme Court pursuant to
the provisiors of article X, section 4, ard article XI cf the constitution of this state,
providing for the impeachment or removal of justice of the Supreme Court.

Vermont, Rules of Supreme Cour: for Disciplirary Control of Judges

(1) A complaint against a member of the Supreme Court shall proceed in the same
manner as a complaint zgainst any other judge, except as set forth in this rule.

(2) Upon a meticn of the 3oard or the Court for the temporary suspension of a
memoer of the Supreme Court under Ruie 5, a Special Supreme Court shall be
constituted tc hear the matter. Tte Special Supreme Court shall consist of five judges
appointed by the Administrative fudge for Trial Courts. or the next senior trial judge if
the Administrative Judge is unavailable, under the process established by the
Admnistrative Judge for the appointment of pro tempore judges to the Supreme Court in
cases where 2 justice of the Court is disqualified.

(3) The Special Supreme Covit shall hear znv apoeal from a decision of a hearing
panel involving a corzplaint against a member of the Supreme Court.

Washington, Court Rules, Part 7, Disciplinary Fules for Judges, Rule 13

If & justice of the Suprere Court is the subject of a recommen<ation for discipline or
retirement, a substitute panel of nine judges shall be selected as provided in this rule to
serve as justices pro tempore tc consider the commission recommendation.

The presiding chief jucge of the Court of Appeals shall be cne member of the substitute

panel and shall be the chief justice pro tempore unless the judge disqualifies himself or
herself ar is ctherwisz disqualified 5v section {(¢). The clerk of he Supreme Court shall

i6



select the belance of the justices pro tempore by lot from ali remaining active Court of
Appeals judges. If there 2re fewer than nine judges of ike Cou of Appeals who are not
disqualified. the pane] s-zll be compieted by the clerk by selecting by lot from the active
superior court judges unii a ull panel of nine justices pro tempore has been selected.

Wyeming. Rules Goveming the Commission o1 Judicial Conduct and
Ethics, Part 1. Rule 4

Upor the occuitence of a circumstance necessitatiag thz appeintment of a special
supreme court, the Wyoming Suzreme Cowt will designate five district judges who are
not mermbers of the comissicn to act in the place of the supreme court for the limited
purposes contemplated by Art. 5, § 6 of the Wyvoming Constitution.
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